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PART VIII. The Citizen and the State

IN THE COURT OF APPEAL

ON APPEAL FROM THE HIGH COURT OF JUSTICE
KING'S BENCH DIVISION (ENGLAND)

Wednesday the 9th day of May 1923.

Upon reading the affidavit of the Right Honourable William Clive
Bridgeman and upon hearing Mr. Attorney-General of Counsel for
His Majesty's Secretary of State for Home Affairs and Mr. Hastings
of Counsel for Art O'Brien it is ordered that a writ of habeas corpus
do issue directed to His Majesty's Secretary of State for Home Affairs
commanding him to have the body of Art O'Brien immediately before
this Court at the Royal Courts of Justice London to undergo and
receive all and singular such matters and things as this Court shall
then and there consider of concerning him in this behalf. And it is
ordered that the said Secretary of State for Home Affairs be allowed
until the 16th day of May instant within which to make his return
to the said writ.

With liberty to apply,

BY THE COURT.
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The case from which the above documents are taken illustrates
the efficacy of the writ to put an end to unlawful detention at the
hands of the Executive and to free the prisoner to pursue his ordinary
remedies in the courts against those responsible for his imprison-
ment. The order for O'Brien's detention was made by the Home
Secretary, a member of the United Kingdom Government, and
authorised arrest in England, deportation to the newly-established
Irish Free State and handing over to the Government there, over
which the United Kingdom Government had no control. Thus the
order made in England was plainly illegal. Moreover the House of
Lords recognised that the Home Secretary could not give effect to
the order to produce O'Brien in the High Court in London without
the assistance of the Government of the Free State.1 Thus the writ
affords a guarantee for questioning the legality of detention which is
effective only so long as the prisoner is not sent out of the country;
against this event the Habeas Corpus Act, 1679 (post), provides
severe penalties.
It has been confirmed in a curious case which came before the
Judicial Committee of the Privy Council from the West Coast of
Africa, Eshugbayi Eleko v. Government of Nigeria, [1928] A.C. 459,
that successive applications for the writ to be issued may be made by
1 Cf. Zabrovsky v. G.0.C. Palestine, [1947] A.C. 246, where the applicant was
detained outside the jurisdiction of the Government of Palestine which had
ordered the arrest, but under orders which were lawful both in Palestine, so far
as deportation and exclusion were concerned and as to detention in Eritrea,
the place of imprisonment.